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	SUBJECT:
	Review of Recent State of California Legislation Impacting Local Control and 2023 Land Use and Housing Legislation Update (PL)

	
	



RECOMMENDATION:  Motion to accept the review of recent state of California legislation impacting local control and 2023 land use and housing legislation update.


BACKGROUND:  One of the recommendations in the Housing Blueprint Subcommittee report accepted in 2018 was to provide updates to the City Council regarding housing-related State legislation. Staff has provided regular updates since, and this report serves as a summary of key pieces of legislation from 2023 that impact the City’s land use and housing decisions.. 

State legislation continuously builds on other recent legislative updates.  Therefore, in addition to a summary of 2023 legislation, this report includes information related to larger pieces of housing and land use legislation from the past six years as well to provide additional context. 

DISCUSSION:  Before summarizing the 2023 housing and land use legislation, this section will first provide an overview of the shifting legislative landscape regarding these areas. Since 2017, the California Legislature and Governor have become more aggressive on housing and land use to facilitate the production of more affordable and market rate housing statewide. The Housing Accountability Act (HAA), amended substantially in 2017 and several times since, (Government Code Section 65589.5) states, in part:

California has a housing supply and affordability crisis of historic proportions. The consequences of failing to effectively and aggressively confront this crisis are hurting millions of Californians, robbing future generations of the chance to call California home, stifling economic opportunities for workers and businesses, worsening poverty and homelessness, and undermining the state’s environmental and climate objectives. While the causes of this crisis are multiple and complex, the absence of meaningful and effective policy reforms to significantly enhance the approval and supply of housing affordable to Californians of all income levels is a key factor. The crisis has grown so acute in California that supply, demand, and affordability fundamentals are characterized in the negative: underserved demands, constrained supply, and protracted unaffordability. According to reports and data, California has accumulated an unmet housing backlog of nearly 2,000,000 units and must provide for at least 180,000 new units annually to keep pace with growth through 2025.

California has continued to not meet the pace of adding 180,000 new units annually, averaging only around 100,000 units annually since 2017. Given the severity of the issues, the legislature further notes that a key way for jurisdictions to facilitate more housing is to reduce barriers to housing proposals. The HAA states that the California Legislature has found that:
 
(1) The lack of housing, including emergency shelters, is a critical problem that threatens the economic, environmental, and social quality of life in California. 
(2) California housing has become the most expensive in the nation. The excessive cost of the state’s housing supply is partially caused by activities and policies of many local governments that limit the approval of housing, increase the cost of land for housing, and require that high fees and exactions be paid by producers of housing. 
(3) Among the consequences of those actions are discrimination against low-income and minority households, lack of housing to support employment growth, imbalance in jobs and housing, reduced mobility, urban sprawl, excessive commuting, and air quality deterioration. 
(4) Many local governments do not give adequate attention to the economic, environmental, and social costs of decisions that result in disapproval of housing development projects, reduction in density of housing projects, and excessive standards for housing development projects.

The HAA goes on to explicitly state its intent to limit local control as a means to promote housing projection when it states:

The Legislature’s intent in enacting this section in 1982 and in expanding its provisions since then was to significantly increase the approval and construction of new housing for all economic segments of California’s communities by meaningfully and effectively curbing the capability of local governments to deny, reduce the density for, or render infeasible housing development projects and emergency shelters. That intent has not been fulfilled.

These words, along with other similar statements in the HAA, set the tone for the changing legislative landscape around housing and land use, both in the HAA and in other legislative changes, such as modifications to the State Density Bonus Law. The bills below summarize key housing and land use legislation passed since 2017. “SB” stands for Senate Bill and “AB” stands for Assembly Bill, followed by the bill number and year signed into law. If a bill was signed into law in 2017 for instance, it would then go into effect in 2018. 


2017-2022 Legislation Overview

Between 2017 and 2022, at least 129 housing-related bills were passed, with some providing large, significant changes and others providing minor updates. The bills summarized below have broad implications, and their enactment has had significant implications for how Santa Cruz has approached housing development applications.     

SB 167 (2017) – HAA Amendment. SB 167 significantly strengthened the HAA and reduced the power of jurisdictions to deny or render housing development proposals infeasible. The bill requires that decision-makers make specific findings if denying a housing development project or placing conditions on the project that render it infeasible. These findings require a “preponderance of evidence” and other high thresholds to meet. Additionally, changes made to a General Plan or Zoning Ordinance by a jurisdiction can no longer apply to a housing development proposal if its application had already been deemed complete, preventing jurisdictions from “moving the goal post” as it were. 

SB 35 (2017) – Affordable Housing Streamlined Approval. SB 35 entitles qualifying development projects with that meet minimum affordable housing requirements to a streamlined review process and restricts the ability of local governments to reject these proposals. The streamlined review process includes set review times, limited public meetings, and no California Environmental Quality Act (CEQA) review. Projects that qualify and meet objective development standards cannot be denied by local decision-makers. 

Projects qualify for this streamlined approval process if jurisdictions have failed to meet their pro rata share of regional housing needs allocation (RHNA) targets. If a jurisdiction has not met its low or very low income RHNA targets, a development must propose 50% or affordable housing to qualify for SB 35 streamlining. If a jurisdiction has not met its above moderate (market rate) RHNA target, a development only has to propose 10% affordable units or meet the jurisdiction’s inclusionary requirement, whichever is greater. This means that if the City of Santa Cruz is not producing enough market rate housing, most housing development will qualify for SB 35 streamlining, reducing the public process time and impacting the City’s ability to make decisions on the project.  (The SB 35 streamlining applicability was expanded this year, through SB 423, to include projects in the Coastal Zone.  SB 423 is further discussed below in the 2023 Legislation Summaries section.) 

AB 3194 (2018) –HAA Amendment. AB 3194 further strengthened the HAA by specifying that a proposed housing development is not inconsistent with the applicable zoning standards if the housing development project is consistent with the objective General Plan standards. Thus, AB 3194 established that development standards in the General Plan supersede standards in the Zoning Ordinance. Prior to this decision, General Plan development standards were considered “general,” for lack of a better word, and the more specific standards of the Zoning Ordinance had the most control. This amendment requires consistency in land use documents and where inconsistent, whichever standard allows for a greater amount of housing is to be used. 

SB 330 (2019) – Housing Crisis Act of 2019. SB 330 modified the HAA and the Permit Streamlining Act and adopted the Housing Crisis Act of 2019. It is a large and especially impactful bill with many changes geared towards streamlining the permitting of housing and put in place housing replacement requirements. 

In brief, SB 330 prohibits the City from enacting a development policy or standard that would reduce the intensity of land use, impose design review standards that are not objective, or limit the amount of housing produced through moratoriums, caps, or delay of approvals. It freezes development standards that were in place on January 1, 2019 (unless they are made less restrictive) and does not allow housing capacity decreases below the land uses and standards that were in place on January 1, 2018.

SB 330 also made changes to the permitting process for housing development. It prohibits the City from applying new ordinances to development after a preliminary application has been submitted, defines what qualifies as a preliminary application, and limits jurisdictions to a maximum of five public meetings for a project that complies with objective standards and that has been deemed complete. 

SB 330 also enacted replacement requirements for new residential development that proposes to demolish qualifying protected units such as affordable homes. These replacement requirements are determined during the permitting process with more information on these replacement requirements found online here: https://www.cityofsantacruz.com/government/city-departments/planning-and-community-development/demolition-of-housing. 

AB 68, AB 881, SB 13 (2019) – Accessory Dwelling Unit Development Feasibility. There has been additional Accessory Dwelling Unit (ADU) and Junior Accessory Dwelling Unit (JADU) legislation after these bills, but this set of bills that went into effect on January 1, 2020 represented the largest shift in their processing and development standards. These bills created a ministerial approval process for ADUs and JADUs, removed parking requirements and parking replacement requirements, removed lot coverage requirements, increased maximum square footage allowed, and decreased setback requirements. These bills also decreased fees, shortened application review timelines, and made changes to occupancy requirements, including prohibiting owner-occupancy requirements for ADUs permitted between January 1, 2020 and January 1, 2025. Since these bills passed, the City has seen a steady rise in ADU applications, from 46 in 2019 to 119 in 2023.  Additional recent ADU legislation, such as 2022’s AB 2221, have adjusted mandatory development standards, such as reducing minimum setbacks and increasing maximum height limits for ADUs.

AB 2345 (2020) – Density Bonus Increase to 50%. The State Density Bonus previously allowed up to a 35% increase in market-rate housing development density if the project met certain affordable housing requirements. In some instances, meeting the City’s 20% inclusionary requirement could qualify a development for the 50% Density Bonus, the same as it could for the previous 35% Density Bonus.  (For example, the City requires single room occupancy (SRO) projects to provide 20% of the units at very low income.  That previously qualified projects for the maximum 35% Density Bonus, and upon enactment of AB 2345, meeting the City standard qualified an SRO project for the maximum 50% Density Bonus.) The City has already entitled development using the 50% Density Bonus, and a majority of housing projects utilize the Density Bonus, so staff anticipates that increased Density Bonus incentives will continue to be highly utilized in the City.  

SB 9 (2021) – Two Units and Lot Splits in Single-Family Zones. SB 9 is called the California Housing Opportunity and More Efficiency (HOME) Act. This bill allows homeowners in single-family zones to subdivide their property into roughly two equal lots (60%/40% area split maximum) and build two units on each of the two lots. Rear and side setbacks shall be four feet and no parking may be required if the parcel is within a half-mile walking distance from quality transit or within one block of car share. The City’s other development standards may still apply so long as they do not preclude any of the four units from being at least 800 square feet in area. The City has prepared a guide for residents to understand how SB 9 is applied in the City.  It is available online at https://www.cityofsantacruz.com/Home/Components/Topic/Topic/11565/3916.     

Newly created SB 9 lots can be sold individually, and new SB 9 units could be rented or sold as condos too, thus seeking to increase housing market diversity through what will likely be smaller units and/or smaller lots in single-family neighborhoods. Projects that meet the SB 9 requirements must be approved ministerially by the City and are not subject to the California Environmental Quality Act (CEQA). 

AB 2097 (2022) – No Minimum Parking Requirement Near Transit. AB 2097 removed the ability for a jurisdiction to impose or enforce any minimum automobile parking requirement on a development project if the project is located within one-half mile of public transit (determined by Association of Monterey Bay Area Governments (AMBAG) and mapped in City’s Geographic Information Systems), other than electric vehicle parking and accessible spaces. These areas represent a majority of the City, with half-mile buffers from transit stations in downtown (covering all of downtown and the proposed downtown expansion area), the corridors (covering large portions of the City), and Bay Avenue and Western Drive (covering the Upper Westside towards the UCSC campus). 

State Enforcement Power
Mechanisms to enforce housing laws are recently of special interest to the state, especially if a jurisdiction is not meeting its housing production targets set by the state through the Regional Housing Needs Allocation (RHNA) process or if they are otherwise not complying with the latest changes to State law. While many recent bills provide incentives for housing production, some seek to enhance enforcement of state housing laws such as the HAA, SB 35, and the three bills described further in the 2023 Legislation Summaries section (AB 434, AB 821, and AB 1485). 

In addition to bills, the state has increased its capacity to proactively enforce housing laws. The Attorney General’s Office now has a Housing Strike Force to provide greater legal avenues to address the housing crisis and increase housing access, affordability, and equity. Since the inception of the Housing Strike Force in late 2021, jurisdictions not complying with housing and land use laws have been met with threats of litigation, and two cities, Huntington Beach and Elk Grove, have had lawsuits filed against them by the State. The Housing Strike Force has gained additional legal powers through the recent approval of AB 1485 described in the next section.   

AB 434, discussed further below, also expands HCD’s enforcement authority by bringing in more housing law requirements under the purview of HCD’s Housing Accountability Unit (HAU). Prior to this law, the HAU had already grown tremendously over the past few years. The HAU seeks to ensure that jurisdictions are not putting unlawful barriers to housing production. The Unit follows up on any complaints received against a jurisdiction regarding possible housing law violations, and there are also now many state employees who proactively review the policies and Zoning Ordinances of jurisdictions to determine compliance with state law. For instance, the City has been contacted several times by the HAU to ensure that the City is complying with the many recent ADU and HAA laws. In these instances, staff needed to provide the HAU with detailed information showing that the City was in compliance. Staff anticipates these types of housing law compliance audits will continue or even increase given the expansion of HCD’s oversight powers.

One other example of HCD’s new proactive approach is that in October 2023, the HAU released a 44-page report (https://www.hcd.ca.gov/sites/default/files/docs/policy-and-research/plan-report/sf-housing-policy-and-practice-review.pdf) on the failure of the City and County of San Francisco to produce adequate amounts housing. The report detailed policies and practices that must change in order to remove barriers to housing, and the State’s enforcement mechanisms were made clear:

The City’s failure to implement the Required Actions will result in HCD initiating the process to revoke housing element compliance. Various consequences may apply if the City does not have a housing element in compliance with Housing Element Law, including ineligibility or delay in receiving certain state funds, referral to the California Office of the Attorney General, court-imposed financial penalties, the loss of local land use authority to a court-appointed agent, and the application of the “builder’s remedy.”

As noted with the City’s recent Housing Element certification, the “builder’s remedy” allows for residential or mixed-use projects meeting certain affordability thresholds to ignore local land use law and construct those residential or mixed use projects as whatever standards they like, with no regard to local heights, setbacks, densities, or other development standards. 

2023 Legislation Summaries

In 2023, the Governor signed 62 bills into law related to housing and land use. This represents the Legislature’s continued and increased commitment to facilitating housing production at all affordability levels in California. While many of these bills are more minor or place-specific, others are especially impactful to housing and land use decision-making in Santa Cruz and are summarized below. The Gualco Group, Inc. provided a legislation analysis to the City this past November, which is attached for further information. In addition to providing information on the 2023 legislative session, the Gualco Group’s memo also offers some things to watch for 2024 and places some focus on the shift in housing decision-making from local government to the state. Holland & Knight, a firm that specializes in real estate law, published a comprehensive guide to 2023 land use and housing legislation which is also attached. The summaries below copy and/or abridge the summaries in the Holland & Knight guide. The bills are grouped into five categories: Housing Production, Anti-Displacement, Accessory Dwelling Units, CEQA Exemptions and Reform, and Enforcement. As all the bills below are from 2023, rather than the year after the bill number, the author of the bill is noted. 

Housing Production

AB 1287 (Alvarez) Additional Density Bonuses up to 100% for Very-Low or Moderate Income Units. This year's State Density Bonus Law amendments provide benefits to projects that provide additional very-low or moderate income units. AB 1287 requires that a project maximize the production of very-low, low or moderate units, as allowed by the current State Density Bonus Law (i.e., 15 percent very-low, 24 percent low or 44 percent moderate- with moderate units specifically required to be for-sale) before utilizing the bonuses in AB 1287. Where these maximums are met, additional bonuses can be stacked on top of the prior maximum bonus. As an example, if a project includes 25 percent very-low income units, it can now achieve an 88.75 percent bonus by coupling the prior maximum bonus of 50 percent with an additional 38.75 percent bonus awarded by AB 1287. Additionally, a project that includes 59 percent moderate for-sale units can achieve a 100 percent bonus by coupling the prior maximum bonus of 50 percent with an additional 50 percent bonus granted by AB 1287.


[bookmark: _Hlk155710201]AB 1490 (Lee) – Adaptive Reuse for Affordable Housing. AB 1490 makes "adaptive reuse" – retrofitting and repurposing of an existing building to create new residential units – an "allowable use" for qualifying 100 percent affordable housing projects, even if such a use conflicts with local plans, zoning ordinances or regulations.

SB 4 (Wiener) – By-Right Approval for Affordable Housing on Land Owned by Religious Organizations and Higher Education Institutions. Referred to as the “Yes in God’s Backyard” bill, SB 4 creates a "by right," CEQA-exempt, time-limited (90-180 day) approval process closely modeled on SB 35 of 2017 and AB 2011 of 2022 for affordable housing projects (including qualifying ground-floor commercial, childcare center and community center uses) on land owned by religious organizations and higher education institutions. Such a project can be entitled to approval even if the project is inconsistent with applicable local general plan and zoning requirements. Instead, a project is entitled to a height of one story above applicable local requirements and to specified minimum residential densities of between 10-40 dwelling units per acre, depending upon the project's location.

SB 423 (Wiener) – Extension and Expansion of SB 35 Streamlined Ministerial Approval Law for Affordable Projects Consistent with Objective Development Standards. SB 423 significantly expands, and extends the "sunset date" of, the streamlined ministerial approval law originally created by SB 35 in 2017. SB 423 extends the provisions of SB 35 to 2036, and it reduces requirements for its use including removing specified labor requirements for projects under 85 feet in height and making this streamlining applicable in the Coastal Zone. 

SB 684 (Caballero) – Ministerial Approval of Up to 10-Unit Housing Projects in Multi-Family Zoning. In an effort to meet the need for "missing-middle" housing types that are not inherently expensive to build, SB 684 requires CEQA-exempt ministerial approval for up to 10 units of ownership housing on qualifying multifamily infill sites of no more than 5 acres.

Anti-Displacement

AB 1218 (Lowenthal) – Revisions to Requirements for Replacement Units and Relocation Benefits Applicable to Demolition of Protected Housing. This law creates a new article within the Government Code for replacement housing and relocation benefit requirements that were previously contained within the Housing Crisis Act of 2019. The revised provisions expand replacement requirements to nonresidential developments. Development projects that demolish vacant or occupied protected units or that are located on sites where protected units were demolished in the last five years will be required to replace all protected units that currently exist or were demolished after January 2020. Only industrial projects in zones that prohibit residential uses, which demolish residential units that are nonconforming uses, are exempt from the law's replacement requirement. Nonresidential projects may satisfy the replacement requirement by contracting with a third party to develop the units, which may be located offsite within the jurisdiction of the project.

Accessory Dwelling Units

AB 976 (Ting) – Owner-Occupancy Requirements Prohibited Beyond 2025. Current state ADU law prohibits local agencies from imposing "owner-occupancy" conditions on ADUs permitted between Jan. 1, 2020, and Jan. 1, 2025. AB 976 extends the prohibition indefinitely, meaning local agencies cannot impose owner-occupancy conditions on ADU projects permitted after Jan. 1, 2025. Local agencies are still required to impose owner-occupancy requirements on JADUs, which are defined as units that are no more than 500 square feet, contained entirely within a single-family residence and equipped with separate or shared sanitation facilities.

AB 1033 (Ting) – ADUs Sold Separately as Condos. State ADU law has historically allowed local agencies to prohibit the separate sale or conveyances of ADUs from the primary dwelling. The sole exception to that rule has been that qualified nonprofits can sell or convey an ADU separately from the primary residence to a qualified low-income buyer, through the establishment of a tenancy in common. The original intent behind this regime was to support ADUs' role in adding rental unit stock throughout the state as opposed to being a viable source of homeownership. AB 1033 now authorizes (but does not require) local agencies to adopt local ordinances allowing ADUs to be conveyed as condominiums separately from the primary dwelling. 

AB 1332 (Carrillo) – Streamlined (30-Day) Review of Preapproved ADU Plans. Even prior to the enactment of AB 1332, local agencies were required to approve or deny a complete ADU application within 60 days (including approvals and sign-offs from all interagency departments, special districts and utilities). AB 1332 creates an even more streamlined approval process for locally "preapproved" ADU designs. By Jan. 1, 2025, local agencies must develop a program for the preapproval of ADU plans whereby the local agency accepts ADU plan submissions for preapproval. Once an ADU plan is approved, local agencies are required to either approve or deny an ADU application utilizing a preapproved ADU plan within 30 days. The bill also specifies that local agencies must maintain a website page with preapproved ADU plans and the contact information of companies offering preapproved ADU plans. Lastly, AB 1332 specifies that ADU plans approved by the local agency or "other agencies within the state" (i.e., HCD) can be admitted into the local preapproval program. While some cities such as San Jose have already enjoyed success with preapproved ADU design programs, such programs will now become mandatory across the state.

CEQA Exemptions and Reform

AB356 (Mathis) - Aesthetics Not Considered Significant for the Purpose of CEQA. This law is titled the Dilapidated Building Refurbishment Act. It extends the sunset date from 2024 until 2029 on an existing provision that waives consideration of aesthetic impacts under CEQA for projects that refurbish, convert, repurpose or replace an existing building and meet certain criteria.

AB 1307 (Wicks) – Residential Noise Impacts. AB 1307 is a direct reaction to the University of California, Berkeley "students are pollution" case, holding that an EIR for UC-Berkeley's 2036-37 long-range development plan – and specifically the university's immediate plan to build student housing on the site of "People's Park" – failed to assess potential noise impacts from loud student parties in residential neighborhoods near the campus. The case has been appealed to the California Supreme Court, which granted review. In the meantime, AB 1307 specifies that, for residential projects, noise generated by occupants and their guests is not a significant effect on the environment. The law's author notes that the law will reestablish existing precedent that minor noise nuisances such as from human voices will be addressed through local nuisance ordinances and not via CEQA. As such, CEQA cannot be used to consider "people as pollution." 

Less broadly applicable, AB 1307 also provides that an EIR prepared for a project proposed by a higher education institution shall not be required to study off-site alternatives if 1) the residential or mixed-use housing project is located on a site that is no more than 5 acres and is substantially surrounded by urban uses and 2) the residential mixed-use project has already been evaluated in the EIR for the most recent long-range development plan for the applicable campus. 

As an "urgency statute," the law took effect when signed into law on Sept. 7, 2023.

AB 1449 (Alvarez) – CEQA Exemption for 100% Affordable Housing. AB 1449 adds a new exemption not only for the entitlement of qualifying affordable housing but also for the actions leading up to and following project approval, including general plan amendments and rezonings, the lease or sale of property and financing decisions. The fact that the exemption also applies to the actions leading up to a project helps address the line of cases addressing when an action becomes a “project” under CEQA, holding that a lead agency's actions that commit an agency to a project require CEQA review. Such projects must be 100 percent low-income housing projects (except for managers' units), meet prevailing wage and other labor standards identified in AB 2011, be located in an infill location and meet a range of criteria intended to ensure the site has access to transit or other amenities. This CEQA exemption sunsets on Jan. 1, 2033.

AB 1633 (Ting) – CEQA Reform for Infill Housing. AB 1633 was inspired by the San Francisco Board of Supervisors' vote to uphold a CEQA appeal of a proposed 495-unit infill development project. The legislation is the most direct reform in recent years aiming to crack down on excessive CEQA review practices that are weaponized against residential development. 

Rather than amending CEQA directly, AB 1633 operates by defining two new violations of the Housing Accountability Act (HAA), which can expose jurisdictions to litigation and vulnerability to pay attorneys' fees and penalties. First, under AB 1633, it is now an HAA violation to refuse to make a CEQA exemption determination when dealing with an AB 1633-protected project that is entitled to a CEQA exemption. This addition is designed to prevent local governments from insisting on full CEQA analysis when a project is entitled to bypass CEQA. AB 1633 also creates a 90-day notice procedure, whereby applicants who believe they are entitled to CEQA exemptions may protest when local governments proceed with CEQA review. If there is substantial evidence that the project is entitled to a CEQA exemption, then the agency has 90 days to make an exemption determination. Failure to do so constitutes an HAA violation. 

Second, it is now an HAA violation for a local government to hold a meeting at which an Environmental Impact Report (EIR) or similar CEQA document is considered, but decline to approve that document, if there is substantial evidence to support EIR certification and the project is protected by AB 1633. This addition directly addresses the San Francisco development project situation, wherein the Board of Supervisors indicated they were seeking to disapprove the project but avoided liability by technically only rejecting certification of the project's EIR.

SB 91 (Umberg) – Motel Conversion Exemption. SB 91 extends indefinitely the CEQA exemption for projects that convert motels, hotels, residential hotels or hostels to supportive or transitional housing that was otherwise set to expire in January 2025. In addition, SB 91 extends CEQA streamlining provisions for "environmental leadership transit projects" located within the County of Los Angeles that meet certain specified requirements.

SB 439 (Skinner) – Motion to Strike Lawsuit Challenging Affordable Housing. SB 439 creates a new procedural option for defending against litigation challenging 100 percent affordable housing projects, modeled on California's "anti-SLAPP" law that protects defendants from lawsuits designed to chill political participation and free speech. SB 439 creates a new "special motion to strike" any portions of a pleading that challenge the approval or permitting of a 100 percent affordable project. If the plaintiff challenging the project does not establish a probability of prevailing in the litigation, the party filing the special motion to strike is entitled to recover their attorney's fees and costs. This curbs the potential for lawsuits against proposed housing including under CEQA.

Enforcement

AB 434 (Grayson) – Expanded HCD Enforcement Authority. AB 434 significantly expands the scope of HCD's enforcement authority over state housing laws. AB 72 of 2017 granted HCD express enforcement authority with respect to four statutes: the HAA, State Density Bonus Law, fair housing law and the "no net loss" requirements for replacing housing element sites that are not developed as projected. Subsequent legislation broadened HCD's enforcement authority to cover nine additional statutes, including 2017's SB 35, 2019's SB 330 and 2022's AB 2011. 

AB 434 brings thirteen more areas of law into HCD's enforcement authority, including five statutes adopted this year. Now, the following state housing laws are enforceable by HCD: several provisions streamlining approvals for ADUs, along with a provision allowing certain ADUs to be sold separately from the primary residence; several requirements of 2021's SB 9, concerning ministerial processing of lot splits in single-family residential zones (discussed herein); 2022's SB 6, which allows residential development in certain commercial zones; the so-called "five hearing rule" applicable to code-compliant residential projects; this year's SB 684, requiring ministerial approval of certain small multifamily infill projects (discussed herein); this year's SB 4, concerning ministerial approval of affordable housing on religious sites (discussed herein); and this year's AB 1218, addressing replacement of demolished housing units (discussed herein).

AB 821 (Grayson) – Local Agency Obligation to Resolve General Plan and Zoning Conflicts. AB 821 provides that if a local agency receives a development application for a project that is consistent with the general plan but not the zoning, the agency must either: 1) amend the zoning ordinance within 180 days from the receipt of the development application or 2) process the application based on the general plan standards and ignore inconsistent zoning standards. AB 821 further provides a legal remedy for challenging an agency that does not comply. This provision does not apply to housing projects subject to the HAA, since the HAA already provides a mechanism requiring approval of a project that is consistent with the general plan that is inconsistent with the zoning. 

AB 1485 (Haney) – Attorney General Right to Intervene in Housing Enforcement Suits. Prior to AB 1485, in order to intervene in housing-related litigation brought by third parties, the California Department of Justice was required to petition the court for permission to participate in the litigation. This process was both time-consuming and uncertain. AB 1485 now gives both the attorney general and HCD an unconditional statutory right to intervene in cases concerning the enforcement of housing laws.


Conclusions
[bookmark: _Hlk155218653]The bills receiving the most attention in the press are Senator Weiner’s SB 423 (extending SB 35 provisions) and SB 4 (religious site housing). AB 1287 (100% Density Bonus) has not received much attention but should, especially in places with high inclusionary affordable housing rates like Santa Cruz. The step to providing enough affordable housing to qualify for a 100% density bonus is not a great one given the City’s current inclusionary requirement.  However, it is unclear how much this new law will be utilized to its fullest extent in Santa Cruz.  Larger buildings can trigger changes in required construction types that increases construction costs, and those increased costs, coupled with the additional affordable units that must be provided, may dissuade some developers from pursuing a full 100% Density Bonus.  

The two ADU bills highlighted deserve discussion too because they coincide with other ADU amendments proposed on the Council’s same, January 23, 2024 agenda related to the ADU Urgency Ordinance extension. Given that AB 976 now indefinitely waives owner occupancy as a requirement for ADUs constructed after 2020, the City’s owner occupancy requirement before 2020 should be removed. Staff will be bringing forward that proposed amendment with the formal adoption of the ADU urgency ordinance in the fall of 2024. In response to the ADU owner occupancy changes, accompanying adjustments to the Rental Inspection Program regulations will also be included with the proposed amendment. 

As part of that amendment package, Council could also consider using the provisions set forth in AB 1033 to allow ADUs to be sold separately to anyone. Previously, ADUs were only allowed to be sold to qualifying affordable housing non-profit organizations. The benefit of adopting this new allowance would be to provide more housing ownership opportunities in the City and create a greater variety of ownership opportunities, in an effort to reach people that could not afford to own housing previously. The drawback to allowing condominium conversions for ADUs is that the policy could result in displacement of existing tenants. Should Council want to explore condominium conversions for ADUs, staff intends to evaluate and propose anti-displacement measures, such as enhanced relocation assistance, along with the ADU condominium conversion allowances. While more analysis is needed, staff currently believes that anti-displacement policies will allow for the benefits to outweigh the potential drawbacks of allowing ADU condominium conversions.        

Health in All Policies: This report represents information on recent state bills geared toward increasing housing production at all affordability levels and other improvements to land use processes that help residents and builders alike. By expanding awareness of and following these laws, the City is advancing the HiAP pillars of equity, public health, and sustainability.

ENVIRONMENTAL REVIEW: This legislative update is not considered a project under CEQA.

FISCAL IMPACT:  The fiscal impact of these bills varies. Over time, housing generally has a net negative fiscal impact due to the cost of services provided to residents, and many of these bills generally promote housing production not just in Santa Cruz but throughout the state. So some of the bills could ultimately have a negative fiscal impact, particularly over time; however, the direct fiscal impacts of these bills are unknown.  
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